INTRODUCTION
In SEC v. Jerry T. O'Brien, Inc. ,' the Supreme Court reversed the Ninth Circuit Court of Appeals and held that the Securities and Exchange Commission (SEC) does not have to give a target 2 of an SEC investigation notice of subpoenas issued to third parties in connection with the investigation. 3 The Court reasoned that the Constitution, the statutes administered by the SEC, and prior case law did not require that the SEC give targets notice of third-party subpoenas. 4 The Court identified special problems associated with securities investigations, most notably the difficulty that the SEC sometimes has in identifying targets and some targets' propensity to interfere with SEC investigations. 5 The Court's holding, however, does not address the Ninth Circuit's concern that without notice, SEC targets have no means of ensuring that the SEC investigates them in accordance with the standards of United States v. Powell. 6 This Note will contend that Congress could enact a statutory scheme, similar to that governing Internal Revenue Service (IRS) investigations, that would alleviate the problems that the Court identifies in O'Brien and ensure that the SEC conducts its investigations in accordance with the standards of Powell.
II. THE POWELL STANDARDS
In United States v. Powell, the Commissioner of Internal Revenue summoned Respondent Powell, the president of a corporate taxpayer, to appear before an IRS agent and produce certain records. 7 The statute of limitations barred the IRS from assessing tax deficiencies for the year in question except in cases involving fraud. 8 Respondent Powell refused to obey the IRS summons and asserted that it was not enforceable unless the IRS could show probable cause for its belief that the respondent had committed some fraud. 9 The Supreme Court held that the IRS need not show probable cause to have a court enforce its administrative subpoena, but must show that the subpoena does meet certain threshold standards.' 0 The standards are:
(1) The Commissioner of Internal Revenue must show that he is conducting the investigation giving rise to the summons for a legitimate purpose;
(2) The Commissioner must show that the inquiry giving rise to the summons may be relevant to the legitimate purpose;
(3) The Commissioner must show that he does not already possess the information he seeks; and (4) The Commissioner must show that he has followed the administrative steps the tax code requires him to follow." When individuals under investigation challenge SEC attempts to enforce subpoenas, courts routinely use the Powell standards to determine whether the SEC subpoena in question is within the scope of SEC authority.' 2 But the standards are rarely used to limit SEC power. In SEC v. Peoples Bank of Danville,' 3 for example, a court held that the SEC subpoena of Respondent Bank of Danville conformed to the Powell standards and was therefore enforceable despite the bank's contention that enforcement "will create injurious rumors regarding the Bank and will necessarily result in harm to the Bank's financial stability."' 14 When courts do limit SEC subpoena authority, they find that the subpoenaed party is, prima facie, protected from the subpoena and that the SEC is unable to rebut the presumed protection. For example, in SEC v. Wall Street Transcript Corporation, 15 a court held an SEC subpoena unenforceable because the SEC was unable to rebut the presumed first amendment protection of the respondent newspaper. 16 Thus, courts generally view the Powell standards as threshold criteria easily met by the SEC except in cases where the subpoenaed party is prima facie protected.
III. FACTS
O'Brien arose out of a 1980 SEC investigation of the business practices of Harry F. Magnuson. i7 In September of 1980, the SEC issued a Formal Order of Investigation, 1 8 which authorized the staff of the SEC's Seattle Regional Office to conduct a private investigation into Mr. Magnuson's securities transactions. 19 The Formal Order authorized SEC employees to subpoena testimony and documents " 'deemed relevant or material to the inquiry.' "20 Acting in accordance with the order, SEC staff members subpoenaed the records of Jerry T. O'Brien, Inc. and Pennaluna & Co. 2 1 O'Brien voluntarily complied with the subpoena, but Pennaluna re-16 Id. at 302-03. Although the Powell standards say nothing about the first amendment, the court used the standards as justification for its inquiry as to whether the SEC's subpoena comported with the first amendment and thus whether the subpoena was within the SEC's authority. Id. The court's decision was later reversed by the Court of Appeals for the Second Circuit, which held that the SEC should determine whether the respondent newspaper was a "bona fide newspaper" before the issue went to the district court, and that the SEC's subpoena therefore posed no immediate first amendment problems. SEC v. Wall Street Transcript Corp., 422 F.2d 1371 , 1379 -80 (2d Cir.), cert. denied, 398 U.S. 958 (1970 Ct. 2720 Ct. (1984 .
18 A Formal Order of Investigation "is issued bv the SEC only after its staff has conducted a preliminary inquiry, in the course of which 'no process is issued [nor] testimony compelled.'" O'Brien, 104 S. Ct. at 2723 n.1 (quoting 17 C.F.R. § 202.5(a) (1983) [T]he relationships between Jerry T. O'Brien, Inc., Pennaluna & Co., and their individual owners is not fully elucidated by the papers before us. Because, for the purposes of this litigation, the interests of all these respondents are identical, hereinafter they will be referred to collectively as O'Brien, except when divergence in their treatment by the courts below requires that they be differentiated. Id. at 2723 n.2. 21 Id. at 2723.
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[Vol. 75 fused to comply. 22 Shortly after the SEC issued the subpoenas, SEC employees informed O'Brien that the SEC considered it, as well as Mr. Magnuson, a target of investigation. 2 3 O'Brien, Pennaluna, and their owners filed suit in the United States District Court for the Eastern District of Washington, attempting to enjoin the SEC investigation and prevent Mr. Magnuson from complying with subpoenas that the SEC had issued to him. 2 4 O'Brien alleged that the SEC's Formal Order of Investigation was defective and that the SEC was conducting the investigation improperly. 25 O'Brien also filed motions seeking discovery of the SEC's files and depositions of SEC employees. 2 6 In addition, Mr. Magnuson filed a cross-claim, also seeking to enjoin parts of the investigation. 2 7 The government moved to dismiss all these claims and the district court granted the motion. 28 The district court reasoned that injunctive relief was not appropriate because the plaintiffs had an adequate remedy at law-they could challenge the subpoenas if and when the government sought to enforce them. 29 In addition, the district court held that the subpoenas conformed to the standards of Powell; thus, the subpoenas would be judicially enforceable if the SEC brought an action to enforce them. 30 Following this decision, Mr. Magnuson and O'Brien brought to the district court a new request for injunctive relief, a motion for a stay pending appeal, and a request for notice of subpoenas that the SEC had issued to third parties in connection with the investiga-22 Id. 23 Id. 24 Id.
25 Brief for Petitioners at 3-4, SEC v. Jerry T. O'Brien, Inc., 104 S. Ct. 2720 Ct. (1984 . The petitioners noted the details of the respondents' allegations: "that the Commission's formal order did not expressly name it and others under investigation and that therefore the Commission had not found that each person being investigated likely committed a violation," id. (citing Complaint, at 3-16); "that the Commission did not have a valid purpose for its investigation and should have provided each person subject to the subpoena with notice of, and an opportunity to comment on, the commencement of the investigation," id. (citing Complaint, at 10); "that the Commission was reinvestigating matters litigated and settled by the parties in 1975," id. (citing Complaint, at 9); "and that the Commission had violated the constitutional, statutory, and common law privacy rights of the persons subject to the investigation," id. (citing Complaint, at 10, 14 tion. 3 1 The district court denied the requested relief. 32 The district court reasoned that Mr. Magnuson and O'Brien lacked standing to challenge third parties' voluntary compliance with subpoenas and that if the SEC instituted any further proceedings, Mr. Magnuson and O'Brien could move to suppress evidence obtained from third parties through abusive subpoenas. 33 Mr. Magnuson and O'Brien appealed to the Court of Appeals for the Ninth Circuit. The court of appeals affirmed the district court's denial of injunctive relief, but held that the appellants were entitled to notice of third-party subpoenas. 34 The Ninth Circuit held that targets have a right to have the SEC investigate them in a manner consistent with the Powell standards. 35 Thus, the Ninth Circuit concluded that the SEC must give notice of third-party subpoenas to targets of investigations. 3 6 Following the court of appeals decision, the SEC petitioned for rehearing en banc and the United States government accompanied the SEC's petition with an amicus curiae brief on behalf of over twenty other administrative agencies whose investigative practices might be affected by the decision. 3 7 The court of appeals denied the petition. 3 8 Five judges dissented from the denial, however, and contended that the decision was not a reasonable interpretation of Powell and would create too much difficulty for agencies trying to conduct administrative investigations. 3 9 Because of the importance of the question of notice of third-party subpoenas, the Supreme Court granted certiorari. 4 0 IV. THE SUPREME COURT OPINION Justice Marshall wrote the opinion for the Supreme Court's unanimous reversal of the Ninth Circuit. The Court examined constitutional, statutory, and common law rationales that might support a target party's claim of a right to notice of third-party subpoenas and held that a target party has no such right. 4 '
The Court first discussed constitutional considerations and concluded that the Court's previous holdings leave no constitutional arguments available to support the court of appeals' holding. 42 The Court pointed out that in Hannah v. Larche, 43 it held that neither the due process clause of the fifth amendment, nor the confrontation clause of the sixth amendment prevented an agency from issuing third-party subpoenas without notice to the target party. 44 The Court in Hannah reasoned that the due process clause cannot be offended by administrative investigations "because an administrative investigation adjudicates no legal rights. ' '4 5 Similarly, the Court in Hannah reasoned that the confrontation clause is not relevant to an administrative investigation because an administrative investigation is not a criminal proceeding. 4 6 The Court in O'Brien noted that the SEC has statutory authority that allows it to conduct nonpublic investigations and to issue subpoenas to obtain relevant information in connection with such investigations. 4 7 The question presented, the Court wrote, is whether the SEC's statutory authority is limited to the extent that it must provide notice of third-party subpoenas to targets of its investigations. 48 The Court discussed possible statutory rationales for the court of appeals holding and concluded that the statutes administered by the SEC provide no basis for the lower court's holding. 49 First, the Court found that the securities statutes give the SEC expansive authority to conduct investigations. 50 Second, the Court found that Congress has never indicated that it expected the SEC to adopt procedures whereby the SEC must notify targets of third-party subpoe- 42 Id. 43 363 U.S. 420 (1960 nas. 51 Finally, the Court noted the complexity of the Right to Financial Privacy Act, 5 2 a statute requiring the SEC and other agencies to give notice of third-party subpoenas "in one special context," 5 3 and reasoned that Congress would not approve of the crude notification requirement that the Ninth Circuit adopted in O'Brien. 5 4 The Court in O'Brien also held that case law does not support the Ninth Circuit's holding in favor of notice to targets of thirdparty subpoenas. 55 The Court found that the self-incrimination clause of the fifth amendment is not relevant to the instant situation because the self-incrimination clause prohibits only compelled selfincrimination, and a subpoena to a third party does not compel anyone to act as a witness against himself. 56 Thus, targets themselves have no direct fifth amendment right to challenge a third-party subpoena, and targets have no derivative right to make such a challenge based on a third party's fifth amendment rights. 5 7
The Court also used prior case law to support the holding that the targets of an SEC investigation cannot successfully assert, under the fourth amendment, that notice is required before the SEC can conduct a search and seizure of the target's papers. 58 The Court concluded that prior cases have established that "when a person communicates information to a third party even on the understanding that the communication is confidential, he cannot object if the third party conveys that information or records thereof to law enforcement authorities." 5 9 In addition, the Court rejected the argument that prior case law establishes that Powell requires targets to receive notice of thirdparty subpoenas. 60 (1964) . O'Brien, 104 S. Ct. at 2728. They contended that an individual subpoenaed by the SEC or any person affected by an SEC subpoena has a substantive right to demand standards apply to SEC investigations, the standards themselves do not mandate notice. 61 The Court ultimately found that policy considerations justified its conclusion that a target has no right to notice of third-party subpoenas. First, the Court reasoned that administration of the notice requirement would place a great burden on the judicial system. 62 Second, the Court pointed out that the SEC cannot always identify targets at the start of an investigation. 63 Finally, the Court reasoned that the notice requirement would enable a target to intimidate witnesses, alter or destroy documents, and discourage witnesses from disclosing information.64
In sum, the Supreme Court held that there is no constitutional or statutory basis for a target party's asserted right to notice of third-party subpoenas. Further, the Court held that any asserted common law basis for such a right will not prevail because of overriding policy considerations. Hence, the Court has refused to extend the standards of Powell to require that the SEC provide notice of third-party subpoenas.
V. ANALYSIS
Although the Court in O'Brien held that Congress had not yet created a general statutory basis for an SEC target's right to notice of third-party subpoenas, 6 5 the Court did not hold that Congress that the SEC comply with the Powell standards. Id. They argued that an SEC target may assert his right in two ways. Id. First, the target may seek to intervene in any enforcement action that the SEC brings against a subpoena recipient. Id. See Donaldson v. United States, 400 U.S. 517 (1971) (petitioner's interest in records of his former employer was not sufficient to authorize his intervention in enforcement proceedings, but did not foreclose other possible bases for intervention in administrative summons enforcement proceedings); Reisman v. Caplin, 375 U.S. 440 (1964) (injunctive relief not granted where petitioner alleged Internal Revenue subpoena was invalid, because the petitioner may have appeared or intervened before the district court and challenged the summons and thus had a remedy at law could never create such a right. 66 Congress has created a notice requirement in the context of tax investigations, and courts have previously recognized the similarity between tax and securities investigations. 67 Thus, the tax statute concerning administrative subpoenas 68 provides a good model for a possible securities investigation statute. 6 9
The tax statute requires that when the Internal Revenue Commissioner knows the identity of a taxpayer under investigation, the Commissioner must notify the taxpayer of any subpoena served on a third party for "records made or kept of the business transactions or affairs" of the taxpayer.' 0 The tax statute also provides for exceptions to its notice requirement) 1 The most significant of these exceptions allows the Commissioner to refuse to give the taxpayer notice when "there is reasonable cause to believe that the giving of notice may lead to attempts to conceal, destroy, or alter records relevant to the examination. ' 7 2 Hence, the statute generally requires the Commissioner to give notice of third-party subpoenas, but the Commissioner can invoke an exception to the requirement should it appear that notice would hinder the investigation.
Congress' intent in enacting the statute requiring the Internal Revenue Commissioner to notify targets of third-party subpoenas was that "the use of this important investigative tool should not unreasonably infringe on the civil rights of taxpayers, including the right to privacy." '7 3 One commentator has suggested that, given Congress' intent, courts will tend to enforce the tax statute's notice requirement only in situations where the taxpayer under investigation has a reasonable expectation of privacy or a protectable interest in the records kept by the summoned third party. 74 Targeted taxpayers, then, with a reasonable expectation of privacy in information held by third parties can obtain notice of third-party subpoenas. Thus, targeted taxpayers can take steps to protect their privacy interest by ensuring that the IRS complies with the Powell standards when the IRS investigates them, whereas SEC targets have no means of ensuring SEC compliance with the Powell standards. 75 Courts often have recognized the analogy between IRS and before the date upon which the subpoena or summons was served on the financial institution .... " 12 U.S.C. § 3405 (1982) . The statute applies only when the third party that the government agency subpoenas is a "financial institution." 12 U.S.C. § 3401(1) (1982) . In addition, the statute applies only when the government agency subpoenas the third party to produce "financial records." 12 U.S.C. § 3401(2) (1982 SEC investigations with respect to administrative subpoenas and have used IRS subpoena cases to support their holdings in SEC subpoena cases. 7 6 These cases indicate that courts tend to view the administrative investigation procedures of most agencies, especially the IRS and the SEC, as largely similar. An SEC statute similar to the IRS statute would provide a greater measure of fairness in SEC investigations for two reasons. First, in situations where target parties are cooperative, 7 7 the SEC could conduct investigations in a less adversarial manner, with both parties working toward a solution to the problem. In fact, a statutory policy of notice in all routine cases would encourage target parties to cooperate with the SEC so that the SEC would not have to resort to the statutory exceptions and refuse to give notice.
Second, a statutory notice scheme similar to the scheme in the tax code would guard against SEC "fishing expeditions," where an SEC staff member conducts a groundless investigation of an innocent target. 78 Although the SEC might nevertheless conduct a "fishing expedition" by using the statutory exceptions as subterfuges, a target suspecting this could use the statute to bring the issue of notice into the district court. Targets would then have some basis for deciding whether they can invoke the Powell standards to ensure a fair investigation.
Circuit courts of appeals have uniformly agreed that the Powell 76 In SEC v. Wheeling-Pittsburgh Steel Corp., 648 F.2d 118 (3d Cir. 1981) , the court wrote:
We assume, as do the parties, that the same standards are applicable to enforcement of SEC subpoenas as Internal Revenue summonses. 77 See, e.g., PepsiCo, Inc. v. SEC, 563 F. Supp. 828 (S.D.N.Y. 1983 ) (record indicated that Pepsico cooperated fully with the SEC and agreed to supply the agency with extensive information).
78 The SEC "has permitted, and at times encouraged, the abuse of its investigating function." SEC v. Wheeling-Pittsburgh Steel Corp., 482 F. Supp. 555, 565 (W.D. Pa. 1979 ), vacated, 648 F.2d 118 (3d Cir. 1981 ) (the reviewing court agreed that the SEC may have abused its investigatory power in this case and remanded so the district court could review further the SEC's motivation). standards apply to Internal Revenue Service administrative subpoenas and summonses.79 In addition, courts routinely apply the Powell standards in cases involving SEC subpoenas, 8 0 as well as in cases involving a variety of other agencies' subpoenas. 8 ' Thus, in O'Brien, the Ninth Circuit Court of Appeals stressed that notice of third-party subpoenas is necessary if target parties are to have a means of ensuring that the SEC is conducting all aspects of their investigations in accordance with the Powell standards. 8 2 The court of appeals reasoned that third parties do not appear to have standing to require an agency to conduct its investigation in accordance with the Powell standards. 8 3 Assuming that the court of appeals is correct, only the target party can ensure compliance with the Powell standards by seeking permission to intervene when an agency institutes proceedings to enforce the third-party subpoena. 8 4 Thus, "unless the target of an SEC investigation receives notice of subpoenas served on third parties, no one will question compliance with the Powell standards as to those subpoenas." '8 5 A statute governing SEC investigations might require the SEC to give targets notice of all third-party subpoenas under ordinary circumstances with certain exceptions to allow for the problems associated with some securities investigations. For example, the SEC statute might provide for exceptions to the notice requirement in cases where the SEC has reason to believe that a target will use the notice to intimidate or influence witnesses or to destroy documents. 86 The statute might provide another exception for cases when it is difficult or impossible for the SEC accurately to identify a target or set of targets for an investigation. 8 7 Congress could tailor the statute to allow the SEC discretion as to notice in certain problematic cases, and to require notice only in those cases where the SEC does not expect to encounter problems specified in the statute.
VI. CONCLUSION
Lack of constitutional, common-law, or statutory support led the Supreme Court to hold in O'Brien that current law does not require the SEC to notify investigation targets that it has issued subpoenas to third parties. Current law, however, does not preclude a notice requirement, and difficulty in identifying targets and the possibility of sabotage by targets are not present in all SEC investigations. Under circumstances where those problems do not exist, the SEC and the target party can benefit if the SEC gives the target notice of third-party subpoenas.
The tax code generally requires the Commissioner of Internal Revenue to notify targets of tax investigations when issuing subpoenas to third parties. Congress enacted this requirement to protect the civil rights of taxpayers. Courts have often recognized that the needs of the IRS and the SEC concerning administrative subpoenas are largely the same. Likewise, the targets of IRS and SEC investigations have similar civil rights interests requiring similar protection.
An SEC statute similar to the tax statute requiring notice of third-party subpoenas would add a measure of fairness to SEC investigations by encouraging parties to an SEC investigation to cooperate and by guarding against the threat of abusive SEC "fishing expeditions." LAWRENCE A. LEPORTE 86 See O'Brien, 104 S. Ct. at 2730 (Court fears notice to third party would lead to destruction of documents, etc.). 87 See id. at 2729 (Court fears that the need to identify target parties would make investigations more cumbersome for SEC).
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